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This chapter describes the relationship between the BBAP and the RRMP, the public trust
doctrine as it applies to the planning area, and the regulatory standards for plan revisions.

PLAN IMPLEMENTATION BY THE DEPARTMENT OF NATURAL RESOURCES

This plan serves as the basis for the management of recreational uses and facilities within the
RRMP planning boundary and supplements the Bristol Bay Area Plan as it pertains to recreation
management.® DNR will implement the RRMP based on authorities as described in Title 38 of
the Alaska Statutes and associated regulations.

PUBLIC TRUST DOCTRINE

The Public Trust Doctrine provides that public trust lands, waters and living resources in a state
are held by the state in trust for the benefit of all the people, and establishes the right of the public
to fully utilize the public trust lands, waters, and resources for a wide variety of public uses. Each
state has the authority and responsibility for managing these public trust assets to assure the public
rights are upheld.

The Public Trust Doctrine applies whenever navigable waters or the lands beneath those waters
are altered, developed, conveyed, or otherwise managed. It also applies whether the trust lands
are publicly or privately owned. Public trust lands are generally those lands below navigable
waters, with the upper boundary being the ordinary high water mark. Tidelands, shore lands of
navigable lakes and rivers, as well as the land beneath oceans, lakes and rivers are usually
considered public trust lands.

The Alaska Constitution contains numerous provisions embracing principles of the Public Trust
Doctrine that require the state to exercise authority to ensure that the right of the public to use
navigable waters for navigation, commerce, recreation, and related purposes is protected. In
Alaska, the Public Trust Doctrine extends beyond those submerged lands in which the state holds
title to include all waters that are navigable. The state’s waters are themselves reserved to the
people for common use.

The Alaska Constitution (Article VIII, sections 1, 2, 3, 6, 13, and 14) and Alaska Statutes
(38.05.127 and 38.05.128) contain some of the provisions, which are the legal basis for applying
the Public Trust Doctrine in Alaska. In Alaska, this doctrine guarantees the public's right to
engage in activities such as commerce, navigation, fishing, hunting, trapping, and swimming,
while also providing for the protection of areas for ecological study.

! See “Relationship of Rivers Recreation Management Plan to Bristol Bay Area Plan’ in Chapter 1 for specifics on
the relationship of the RRMP to the BBAP.
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The Alaska Constitution provides that “free access to the navigable or public waters of the state,
as defined by the legislature, shall not be denied any citizen of the United States or resident of the
state, except that the legislature may by general law regulate and limit such access for other
beneficial uses or public purposes.” The Alaska Supreme Court has concluded “the provisions in
Article VIII [of the Constitution] were intended to permit the broadest possible access to and use
of state waters by the general public.” Wernberg v. State, 516 P. 2d 1191, 1198-9 (Alaska 1973).
The Alaska legislature has broadly defined the navigable and public waters available for public
use in AS 38.05.965. Moreover, the legislature has endorsed a broad interpretation of the Public
Trust Doctrine constitutionalized in Article VIII in finding that:

e “Ownership of land bordering navigable or public waters does not grant an exclusive
right to the use of the water and any rights of title to the land below the ordinary high
water mark are subject to the rights of the people of the state to use and have access to
the water for recreational purposes or any other public purposes for which the water is
used or capable of being used consistent with the public trust.” Sec. 1, Ch. 82, SLA
1985.

e The legislature has also declared that the right to use state waters does not include the right
to enter or trespass upon private lands. Nevertheless, with 99 percent of Alaska in public
ownership at statehood, state laws providing that the transfer of land to private parties also
provide for public access to navigable waters have had broad effect. For instance,

AS 38.05.127 implements the state constitutional guarantee of access to navigable waters
under Article VIII, Section 14. Under the statute, the Commissioner of the Alaska
Department of Natural Resources must “provide for the specific easements or rights-of-
way necessary to ensure free access to and along the body of water, unless the
Commissioner finds that regulating or eliminating access is necessary for other beneficial
uses or public purposes”. The State’s responsibilities to implement the Public Trust
Doctrine are considered and used throughout this plan. Any management actions will be
consistent with the Public Trust Doctrine as defined by the Alaska Constitution, statutes,
court decisions, and public involvement.

These statutes and concepts are considered and used throughout this plan. Any management
actions will be consistent with the public trust doctrine as defined by the Alaska Constitution,
statutes, court decisions, and public involvement.

PROCEDURES FOR PLAN REVIEW, MODIFICATION, AND AMENDMENT

Categories of management intent, policies, implementation actions, and management guidelines
of this plan may be changed if conditions warrant. The plan will be updated periodically as new
data and new technologies become available and as changing social or economic conditions
place different demands on state lands.
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The various kinds of changes allowed in 11 AAC 55.030 are:

“A revision to a land use plan is subject to the planning process requirements of AS 38.04.065.
For the purposes of this section and AS 38.04.065, a ‘revision’ is an amendment or special
exception to a land use plan as follows:

An ‘amendment’ permanently changes the land use plan by adding to or modifying the basic
management intent for one or more of the plan’s subunits or by changing its allowed or prohibited
uses, policies, or guidelines. For example, an amendment might close to new mineral entry an
area that the plan designated to be open, allow a land use in an area where the plan prohibited it, or
allow land to be opened to homestead entry in an area that the plan designated for retention in
public ownership.

A ‘special exception’ does not permanently change the provisions of a land use plan and cannot be
used as the basis for a reclassification of the subunit. Instead, it allows a one-time, limited-
purpose variance of the plan’s provisions, without changing the plan’s general management intent
or guidelines. For example, a special exception might be used to grant an eligible applicant a
preference right under AS 38.05.035 to purchase land in a subunit designated for retention in
public ownership. A special exception might be made if complying with the plan would be
excessively burdensome or impractical or if compliance would be inequitable to a third party, and
if the purposes and spirit of the plan can be achieved despite the exception.

A minor change to a land use plan is not considered a revision under AS 38.04.065. A ‘minor
change’ is a change that does not modify or add to the plan’s basic intent, and that serves only to
clarify the plan, make it consistent, facilitate its implementation, or make technical corrections.
Authority: AS 38.04.065, AS 38.04.900, AS 38.05.020, AS 38.05.300.”
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